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2015 Proxy Season Review
Kingsdale Shareholder Services’ highlights of this year’s
proxy season, important developments in governance, and
the trends that will matter in 2016.
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We hope you treat this report as the beginning of a
conversation, not the end. We want to give you what
we see as the highlights of this past proxy season and
help prepare you for what comes next. Our goal is to
start a dialogue with you about the challenges you
will encounter in the coming year and how we can
help you be prepared.

Last year we made a number of bold predictions that
came to fruition and provided sound advice to our
clients and readers that proved invaluable:

This year, just over halfway through, we have already
seen more proxy fights than we did in all of 2014.
With a growing rift between long and short-term
shareholders, more active institutional investors, and
boards continuing to underperform in a number of
key areas, we expect the back half of the year and
early 2016 to be just as busy.

Our hope is that after you read this report you will be
more prepared for what comes next.

Sincerely,

Wes Hall, ICD.D
Founder and Chief Executive Officer
Kingsdale Shareholder Services

September 2015

I am often asked what the secret is to Kingsdale’s success. What surprises those
who ask is that it actually isn’t a secret. We work hard to make sure we are always
ahead of our competitors and those we will encounter on the other side of a proxy
fight.

We push ourselves to constantly learn, stay on top of the latest developments in the
industry and pioneer approaches to deal with unprecedented challenges.

At Kingsdale Shareholder Services, we take time after each proxy season to reflect
on the contests we fought and innovations we saw. We identify trends before
they’re trends and develop the new solutions our clients need.

We emphasized the importance of listening to
shareholders in the design of compensation
plans and warned that failure to do so would
have negative consequences. This year we saw a
historic season with three failed say-on-pay
votes.

We saw the return of M&A activity and warned
that activists would start getting involved, either
pushing for or blocking a transaction. The
companies that planned for this eventuality and
executed on those plans in advance performed
better than those that didn’t.

We placed a big emphasis—as we have since
our inception—on the need for directors to
engage with shareholders, warning that there
would be implications for those who refused.
This year, we have seen large institutional
shareholders go public in their demands for
increased dialogue, with some even agitating to
withhold votes from directors who failed to meet
their expectations.

•

•

•

We introduced the concept of ‘activist as
collaborator’ and suggested that boards should
be ready to deal with the ‘constructivists’ who
would come knocking in 2015. As we predicted,
they arrived with a seemingly more friendly
approach, suggesting changes beyond the
obligatory board replacements and balance
sheet alterations, introducing more operational
considerations.

•
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Proxy contest activity in Canada remains at an
elevated level and is continuing to increase. In fact,
it appears that the heightened levels of activism
first seen in 2008 is now the new normal.

Just halfway into the 2015 calendar year, there
have been almost as many proxy contests as all of
2014 combined.

As in previous years, activists have continued to
outperform management, championing wins or
partial wins in a majority of cases. As of the date of
this publication, activist and management wins are
almost tied, but with four contests in the pipeline
we anticipate proxy contest results will mimic
previous years’ results with activists racking up
more victories.

It is important to note that in the world of proxy
fights there is no such thing as a tie. We don’t split
results and consider a partial win for an activist as
a partial win for management as well. A partial win
for the activist means they achieved less than the
majority of their objectives, with management
inevitably giving up something that they otherwise
would not have. So while an activist may be
pleased with a partial win, it is unlikely
management will be as well.

What is Not in The Numbers

It is important to note these numbers only include
publicly disclosed proxy fights. In 2015, Kingsdale
advised multiple large-cap Canadian companies
who were engaged with activists behind closed
doors.

Contest Activity:
Hot & Getting Hotter
2015 vs. 2014

Activists know that boards don’t want to waste
time and money in a proxy fight if they can avoid it
and directors certainly don’t want to have their
reputations damaged in the media. This makes
activists more willing to attempt to negotiate
behind closed doors and use the threat of a public
fight, however credible it may be, as leverage.

We are also seeing more and more instances
where multiple activists enter a stock, though only
one will have made their position public, in what is
referred to as a “wolf pack”. This isn’t surprising
given the proliferation of activist funds, level of
interaction between them, and fact they generally
look at the same indicators for companies who
would make a good target.

Companies should be aware that as the activist
asset class grows, wolf packs will become more
common and require more preparation. Multiple
activists mean it will be hard to isolate your
challenger and may mean the potential for a full
blown and costly fight is greater if they are willing
to split costs.

That said, the potential to wedge an activist
against an activist and force them to compete for
support and management’s attention could be
beneficial to issuers.
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Sector Outlook

The surge in activity this year stems from the fact that
commodity prices have remained relatively weak. While
proxy contests at materials sector companies did decline
slightly between 2014 and 2015, energy sector proxy
contests have already exceeded their 2014 level as
shareholders have begun to lose patience with
management’s attempts to weather declining oil prices.
Due in part to the makeup of the Canadian economy, these
sectors also remain the leading sectors where issuers are
targeted by activists.

Notable   Energy   Sector Contests: Americas
Petrogas vs. Horizon  Capital,  Gran Tierra  Energy
Inc. vs. West Face Capital,   Legacy Oil + Gas vs.
FrontFour Capital, and Pacific Rubiales Energy vs.
O’Hara Administration SA

Notable Materials Sector Contests: Aberdeen
International Inc. vs. Meson Capital LLC and
Nightscape Capital, Clifton Star Resources vs.
Concerned Shareholders represented by Mr. Harry
Miller, IC Potash Corp. vs. Resource Capital V. LP,
and Karnalyte Resources Inc. vs. Concerned
Shareholders represented by Mr. Robin L. Phinney

A Special Case: Activist investor Polar Securities
Inc. launched a proxy contest against Silver Bullion
Trust (seeking several changes in redemption
features of the trust) and Central GoldTrust
(seeking the replacement of the board with a
majority slate) but was unsuccessful. Soon after,
prominent Canadian asset manager Sprott Asset
Management LP launched a hostile bid for the
funds via a Net Asset Value (“NAV”) for NAV
exchange as well as a proxy contest against Central
Fund of Canada Limited (related to Central
GoldTrust and Silver Bullion Trust). At the time of
publication the results were still pending.

Highlights of 2015
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A Closer Look at Materials and Energy Sectors

2013 2014 2015

8 Contests
In Total

6 Contests
In Total

7 Contests
In Total

63% 50% 43% 57%50%38%

2013 2014 2015

16 Contests
In Total

13 Contests
In Total

9 Contests
In Total

63% 54%

11%

56%46%38% 33%

2013 2014 2015

*Graph current to August 2015

*Statistics current to August 2015

The increased activity in “other” sectors not covered by the
Global Industry Classification Standards is the result of
activists targeting certain trusts which are not covered by
the standard (Silver Bullion Trust, Central GoldTrust, and
Central Fund of Canada Limited) over multiple campaigns.

Proxy Contests in the Energy Sector

Management Win Activist Win or Partial Win TBD

Proxy Contests in the Materials Sector
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Activist Success Rates Across Sectors

For 2015, activists are generally less successful in the
industrials sector, energy sector, materials and “other”
sectors as compared to the aggregate activist success
rate (48% when considering complete or partial activist
victories). For 2014, the consumer discretion, financial,
energy, and materials sectors lagged behind the overall
activist success rate of the year (57 percent), whereas
for 2013, industrials, consumer staples, energy and
materials lagged in activist success rates (66 percent).
(See Figure A).

Minority Short-Slates Becoming More
Popular

In terms of activist objectives and tactics, a majority of
proxy contests this year saw activists pursuing board
seats (27 in total), an example being Centennial Group
Ltd. nominating five directors to replace the board of
six at Temple Hotels. Purely “transaction oriented”
contests (e.g. to push or block a transaction) only
represented a small subset of all proxy contests (two) –
an example being O’Hara Administration SA soliciting
to block Alfa SA and Harbour Group’s acquisition of
Pacific Rubiales Energy Corp.

We note that minority short-slates have become a more
popular tactic for activists in recent years. We attribute
this to a few factors:   First, it is easier to win with a
minority slate as you only need to establish that  two or
three of your nominees are better than the existing
directors, not an entire slate of incumbents.

Second, when only seeking a small representation on
the board versus a full takeover, activists have found
management is willing to consider a small expansion of
the board or identify a few sacrificial lambs amongst
the incumbent directors who can be given up to cut a
deal.

Third, by seeking to replace of a minority of the board,
the burden of proof required by proxy advisory firms to
obtain their support is lower (e.g. no strategic business
plan is needed).

Fourth, assuming they occupy a large enough position,
the theory of proportional representation is supported
with ISS and Glass Lewis more likely to support a
number of directors proportional to share ownership.

Lastly, activists who are most confident in their case
for change generally push to replace a majority of the
board. As such, the increased use of minority short-
slates may indicate that activist investors have become
less confident in the cases they are making, that they
are taking on increasingly sophisticated targets, or the
quality of activists and subsequent willingness to go to
a fight has diminished. (See Figure B).    2011                 2012                 2013                2014                 2015
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Figure B
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Financials 0% 100% 50% 50% 0% 100%
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Services 0% 100% Nil Nil Nil Nil

Utilities 0% 1 0% 100% Nil Nil

Energy 57% 43% 50% 50% 38% 63%

Materials 63% 38% 46% 54% 38% 63%
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Say-on-Pay:
The Breaking Point
While say-on-pay adoption has slowed, 2015 was
a pivotal year nonetheless. Only 24 additional
issuers chose to give shareholders an advisory vote
on executive pay packages this year, bringing the
total to 200 companies (113 of which are S&P/TSX
Composite Index issuers) who have adopted say-
on-pay since 2010.

The adoption rate has cooled (compared to 27
issuers in 2014 and 32 issuers in 2013) and has
halved since peak adoption of 58 issuers in 2011.
(See Figure C).

While nearly half of the S&P/TSX Composite Index
has adopted say-on-pay, many more have yet to
embrace this best practice. With the advisory vote
receiving increased media and shareholder
attention, we expect S&P/TSX Composite Index
issuers who have yet to adopt say-on-pay will likely
receive pressure from certain shareholders (e.g. the
British Columbia Investment Management Corp.) to
enact an annual say-on-pay vote.

Say-on-Pay Support Levels

On an average and median basis, say-on-pay
support levels have increased in 2015 with overall
average support at 92.21% and median support at
92.21 percent. (See Figure D).

A Closer Look - Sector By Sector

On a sector-by-sector basis, the materials sector
represents the portfolio of companies with the
lowest support level amongst all issuers with say-
on-pay in both 2015 and 2014. Coincidentally, the
materials sector also represents the sector with the
largest number of say-on-pay adopters.

This is logical given that companies facing
compensation related concerns have rushed to
adopt the say-on-pay vote as a tactical way to
shield director nominees from shareholder outrage.

Compensation committee members are insulated
from receiving withhold votes as proxy advisory
firms and shareholders generally recommend and
cast a withhold vote on the say-on-pay vote only in
their first year of concern.

Only in the most egregious cases or in cases where
the board has been unresponsive to shareholder
concerns over multiple years will compensation
committee members see an impact on their vote
results.

Boards should take note of a trend some issuers
have been surprised by.     Issuers who have
European pension funds as shareholders have seen
their entire compensation committee receive
withhold votes from these investors.   The reason is
because say-on-pay is becoming a binding
resolution in Europe and these shareholders, like
PGGM, have added internal policies to withhold
votes in instances where it is an advisory vote only,
regardless of jurisdiction.

On a final note, in 2015, the telecoms sector
represented the highest support level with
healthcare leading the pack in 2014.  (See Figure E).

The Breaking Point

Shareholders appear to have reached their breaking
point when it comes to compensation related
concerns.

Votes against say-on-pay are rarely a one-year
affair, instead representing a longer underlying
concern that has not been addressed. Specifically
the disconnect between pay and shareholder
returns. No one objects to high or competitive pay if
they are seeing corresponding returns, but when
performance is down, that’s another story.
Especially if the year over year returns are
continuing to drag while pay is going in the other
direction with no governors put in place to reflect
the shareholder experience.

The shareholder opposition we have seen in 2015
represents the culmination of two years of concern,
where a board has not been responsive, or
responsive enough, to shareholders.

While average say-on-pay support levels increased
slightly since 2014, a record number of issuers
failed the say-on-pay vote this year (three in 2015
vs. zero in 2014).

The majority of the failures were in the materials
sector and, for the first time in Canadian history, a
major bank failed a say-on-pay vote (Canadian
Imperial Bank of Commerce).

THE SHAREHOLDER

OPPOSITION WE

HAVE SEEN IN 2015

REPRESENTS THE

CULMINATION OF

TWO YEARS OF

CONCERN, WHERE

A BOARD HAS NOT

BEEN RESPONSIVE,
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While Canadian banks are generally heralded for
their governance practices, including pay practice
and disclosure, the failing vote for CIBC indicates
that no issuer can escape the wrath of shareholders
and must play by the rules of the game—satisfy
shareholders or they will make themselves heard.
Specifically, shareholders made it clear that paying
to get rid of the old guard is hard to justify and
accept as ‘pay for performance’.

A major development for say-on-pay votes in 2015
was the fact ISS became stricter in their voting
recommendations on compensation plans. This
began with ISS tightening its thresholds for one of
its quantitative tests (the Pay-Total Shareholder
Return Alignment test) in its benchmark guidelines.
The tightened threshold under this quantitative test
meant that more companies triggered higher levels
of concern under ISS’ quantitative pay for
performance model.

When concerns are raised in ISS’ initial screen, ISS
takes a closer look at a company’s pay practices
through an in-depth qualitative review. Generally
speaking, failing or poor say-on-pay vote results
this season are generated from two or more years of
concern raised by ISS or Glass Lewis and not
enough board responsiveness.

When a quantitative pay for performance
misalignment is identified, mere cosmetic changes
via disclosure improvements may not be enough to
be considered significant board responsiveness.
Most of the time, in addition to disclosure
improvements, changes to the overall
compensation program design would be required.
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The Impact of
Majority Voting

While there are a number of reasons as to why
directors fail to receive support the increase can
partly be attributed to the fact that more issuers are
disclosing the detailed voting results for the
election of directors so they can in fact be
measured. While the disclosure of voting results
was mandated by amendments to the TSX
Company Manual effective December 31, 2012
(with the Ontario Securities Commission enforcing
a breach of the TSX Company Manual if issuers
were not in compliance by December 31, 2013), in
some cases detailed vote results were still omitted.

Managing Failure

We have seen some cases where the majority
voting policy was triggered by a single shareholder
withholding votes. In these cases, issuers have
generally declined to accept the resignation of the
director(s) who triggered the majority voting policy.

In one case, a company anticipated that one of
their directors would receive less than majority
support and considered possible alternatives even
before their 2015 meeting date. As expected at the
2015 meeting, the director did not receive majority
support and submitted his resignation. However,
simultaneously, the company decided not to
accept the director’s resignation indicating that the
issues relating to the director had passed and that
the loss of a director of such calibre would be
detrimental to all shareholders.

Several other companies with directors who
triggered the majority voting policy are still
considering whether or not to accept the
resignations, in accordance with the 90 days
provided to companies to make their
determination.

What mandatory majority voting has done is
emphasize the importance of succession planning.
At least three companies have multiple directors
triggering the majority voting policy and in the
most extreme of those cases a majority of
directors. Given the sheer number of directors
triggering the policy, it becomes difficult for a
board to operate should all director resignations be
accepted. This demonstrates the critical
importance of maintaining an evergreen list of
directors as part of an issuer’s board succession
planning.

With mandatory majority voting policies now
firmly established in the TSX Company Manual
(effective June 30, 2014) for non-controlled
companies, virtually all TSX companies were in
compliance for the 2015 proxy season. We are,
however, aware of certain dual-listed companies
that have yet to adopt a majority voting policy and
we have seen proxy advisory firms, namely Glass
Lewis, hold nominating committees responsible
for this governance lapse.

While no companies actually failed this year, we
did see more directors in trouble. The TSX’s policy
means that, save for exceptional circumstances, a
director must immediately tender his or her
resignation if he or she is not elected by at least a
majority of the votes cast.

This year our analysis shows that vote results of
twenty directors at eight different issuers
triggered the majority voting policy. This is in
stark contrast to just four directors at two
companies who triggered the policy in 2014 and
only eight directors at three companies in all years
prior to 2014. Based on public disclosure, of the
twenty directors triggering the policy in 2015 so
far, boards have accepted the resignations of five
directors and rejected the resignation of nine
directors (the remaining are still in deliberation in
accordance with the 90 days provided to
companies to make their determination).

WHAT MANDATORY

VOTING HAS DONE

IS EMPHASIZE THE

IMPORTANCE OF

SUCCESSION

PLANNING.
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ISS and Glass Lewis View

Both ISS and Glass Lewis have policies that speak
to instances where directors receive less than
majority support. ISS will generally recommend
that shareholders withhold votes for continuing
individual directors, committee members, or the
continuing members of the entire board if at the
previous board election, any director received
more than 50 percent withhold votes of the votes
cast under a majority voting/director resignation
policy and the nominating committee has not
required that the director leave the board after 90
days, or has not provided another form of
acceptable response to the shareholder vote.

While ISS does not specify which directors would
receive withhold recommendations, we expect it
would be the director triggering the majority
voting policy and members of the nominating
committee.

Glass Lewis, on the other hand, will recommend
that shareholders withhold votes from the
nominating committee chair when a director who
did not receive support from a majority of voting
shares in the previous election was allowed to
remain on the board and if the issues that raised
shareholder concern were not addressed.

It is clear issuers will have to be responsive to
shareholder concerns or else risk facing even
further scrutiny at their upcoming AGM.

The Majority Voting Future

‘True majority voting’ requires that director
nominees receive the affirmative vote of at least a
majority of votes cast while shareholders also
have the ability to actually cast votes against
directors, rather than merely withholding. Under
the proxy voting regime in Canada, the plurality
voting standard with a director resignation policy
falls one step short of ‘true majority voting’ since
the resulting director resignation can be refused
by the nominating committee or the board.

Proxy advisory firms, governance groups, and
shareholders alike have demonstrated their
discontentment with the current plurality voting
standard.

The Canadian Coalition of Good Governance
(CCGG) has long advocated ‘true majority voting’
and has encouraged Industry Canada to amend
the CBCA to effect true majority voting. The
CCGG has also encouraged the Ontario Securities
Commission to effect ‘true majority voting’ should
changes in corporate law prove unlikely.

Glass Lewis has long stated in their benchmark
guidelines that while plurality voting with a
director resignation policy is preferable to no
policy at all, there should be no need for further
consideration by the board as to whether or not a
nominee triggering the majority voting policy
should be removed from the board.

This proxy season we saw the Alberta Investment
Management Corporation (AIMCo) withhold votes
from nominating committee chairs of virtually all
TSX-listed companies because AIMCo could not
cast votes against director nominees.

Without legislative changes or other mechanisms
to enshrine majority voting, issuers will have no
means to alleviate AIMCo’s principal concern in its
truest form. The best issuers can do at this point
is to relinquish the board’s discretion to reject
director resignations in cases where a director
receives less than majority support. We believe
that AIMCo’s pursuit of ‘true majority voting’
represents the first wave of shareholders
expressing their desire for genuine shareholder
democracy.

11
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There was a little noticed but highly innovative
development that made its way into Canada this
year that Kingsdale was proud to have helped
usher in.

Appended in Yamana Gold Inc.’s 2015
management information circular was a proposal to
include a provision within its by-laws “requiring
certain corporate disputes to be litigated in
Ontario”.

These types of provisions are colloquially known as
“forum selection” or “exclusive venue/forum”
provisions and have traditionally been
commonplace only in the U.S.

The benefit of such a by-law is that it allows
companies to save time and money fighting suits in
their home jurisdiction.

Forum selection doesn’t dictate whether or not a
shareholder can bring a claim, just the jurisdiction
where that claim should take place.   As such, the
goal is not to deprive shareholders of their ability to
make a claim but to ensure a claim proceeds in a
way that is not punitive to other shareholders.

Yamana was the first Canadian company to seek
the approval of shareholders for the forum
selection by-law. Yamana proposed the forum
selection by-law and stated,   “recent experiences
with global litigation have shown that there are
significant escalating costs and uncertainties
where litigation is brought in multiple jurisdictions
having less connection to the company.”

Yamana also disclosed that “Ontario is the
jurisdiction with the most meaningful link to
Yamana Gold, which is incorporated in Canada
with its head office in Ontario. Ontario courts have
the most experience with the laws governing the
company and a sound and reliable reputation with
respect to complex commercial litigation. Forum
selection does not alter shareholders’ substantive
rights and only addresses the forum in which they
may advance certain claims.” These actions or
other proceedings include (quoted below from
Yamana’s 2015 proxy circular):

I.      A derivative action, including an application for
leave to commence such an action, in the
name of and on behalf of the Corporation;

an application for an oppression remedy,
including an application for leave to
commence such a proceeding;

an action asserting a claim of breach of the
duty of care owed by the Corporation or any
director, officer or other employee of the
Corporation to the Corporation or to any of
the Corporation’s shareholders;

an action asserting a claim of breach of
fiduciary duty owed by any director, officer or
other employee of the Corporation to the
Corporation or to any of the Corporation's
shareholders;

an action or other proceeding asserting a
claim or seeking a remedy pursuant to any
provision of the Act or the Corporation’s
articles or by-laws (as either may be amended
or restated from time to time); and

an action or other proceeding asserting a
claim against the Corporation or any director
or officer or other employee of the
Corporation regarding a matter of the
regulation of the business and affairs of the
Corporation, including (without limitation) the
articles, by-laws, internal affairs, governance,
status, internal controls and procedures of the
Corporation.

Forum Selection
By-Laws: A New
Frontier?

II.

III.

IV.

V.

VI.

To Yamana shareholders, the forum selection by-
law was attractive and ultimately, approved by a
majority of shareholders, given that shareholders
who understood costs of litigation to a company
would not want it to incur such costs in the future
if litigation is initiated in foreign courts.

ISS and Glass Lewis View

Yamana represented the first case whereby the
Canadian research teams of ISS and Glass Lewis
had the opportunity to make recommendations on
a forum selection provision.
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While these by-laws need not obtain shareholder
approval immediately, any subsequent amendments
will likely require approval. One additional issuer,
Dundee Corp., included a forum selection provision
in its by-laws adopted immediately after its 2015
AGM.

Given the controlled nature of Dundee, passing the
resolution at Dundee’s 2016 AGM should not be an
issue but it remains to be seen as to whether or not
the Dundee version of the forum selection by-law
will garner support from proxy advisory firms.

For Companies Considering Forum
Selection

We anticipate even more companies will begin to
adopt forum selection provisions in the upcoming
months and given ISS and Glass Lewis’ stance
regarding these by-laws, a strong, structured
shareholder engagement and outreach plan will be
critical in obtaining requisite support from
shareholders.

In our experience, unless specific and concrete
examples can be provided with quantified savings
in legal costs regarding past harm generated from
shareholder litigation, ISS and Glass Lewis will be
unlikely to support forum selection provisions.

The challenge for issuers is such quantification may
yield significant unintended consequences by
giving visibility or credibility to meritless cases or
indeed setting settlement expectations.

Ironically, ISS published a white paper on by-laws,
specifically fee-shifting by-laws, with unintended
consequences shortly before Yamana issued its
circular.  While we suspect the thinking reflected in
this white paper was tacitly included in the ISS
recommendation (meaning ISS likely considered the
unintended consequences of the forum selection
by-law), ISS still recommended against the forum
selection by-law likely in favour of more extensive
disclosure related to quantifiable litigation costs.

As demonstrated in the case of Yamana, while ISS
and Glass Lewis had their view regarding the forum
selection provision, given a concrete solicitation
campaign and compelling enough reasons, a
majority of shareholders understood this innovative
by-law and ultimately supported it in the
shareholder vote.

 “By-laws of Unintended
Consequences: Fee-
shifting in Perspective”,
ISS Special Situations
Research, March 30,
2015
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Prior to Yamana, Kingsdale was aware of just one
case (Dundee Acquisition Ltd.) where a forum
selection by-law was appended to the Final Long-
Form Prospectus of a newly incorporated
company.  As no shareholder vote was required in
this instance ISS and Glass Lewis did not have an
opportunity to comment on the forum selection
provision.

Since neither ISS nor Glass Lewis has a Canadian
policy position on forum selection it was likely
both would review on a case-by-case basis
following the framework that both firms apply in
the U.S.

Both ISS and Glass Lewis have a track record of
recommending against forum selection on the
basis that companies have yet to prove the need
for such provisions outweigh the apparent
impairment to shareholder rights.

This held true in the case of Yamana.     Both ISS
and Glass Lewis ultimately recommended that
shareholders vote against the forum selection by-
law. ISS did not believe that Yamana “made a
compelling company-specific argument for Ontario
to be the exclusive forum for shareholder
litigation.”

Glass Lewis did not believe that Yamana had
“persuasively demonstrated that the benefits of the
proposed forum-selection clause outweigh the
restriction to shareholder rights.”

Despite the recommendation of ISS and Glass
Lewis, shareholders in the U.S. have supported
forum selection by-laws in a majority of instances
as they did with Yamana, passing the resolution
with 52 percent support.

The Future of Forum Selection By-
Laws

Since Yamana’s adoption, we note six other newly
incorporated companies have adopted forum
selection provisions via its inclusion in by-laws
appended to their Long Form Prospectuses
(Preliminary or Final):

•       Acasta Enterprises Inc. (July 23, 2015)
•       Shred-it International Inc. (July 14, 2015)
•       Tilting Capital Corp. (July 6, 2015)
•       Alignvest Acquisition Corp. (June 17, 2015)
•       Shopify Inc. (May 21, 2015)
•       Infor Acquisition Corp. (May 15, 2015)

1

1

A STRONG, STRUCTURED SHAREHOLDER ENGAGEMENT AND OUTREACH PLAN WILL BE CRITICAL

IN OBTAINING REQUISITE SUPPORT FROM SHAREHOLDERS.
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In fact, to ensure their investment philosophy and
focus on the long term is sufficiently reflected in
corporate strategy, we have seen more institutional
investors developing and conducting their own in-
house governance analysis beyond what ISS and
Glass Lewis provide.

In addition, more are becoming increasingly bold
when they see something they don’t like, voting
against proposals that are inconsistent with their
approach and withholding from directors who they
feel do not have their best long-term interests in
mind.

The Short View

Activists have taken umbrage with what they see as
the Orwellian notion that ‘some investors are more
equal than others’, arguing that both long and
short-term investors have demonstrated they can
bring constructive ideas that can create value for a
company.

After all, what makes the ideas of an investor who
has held a position for six years inherently superior
to the ideas of one who has held a position for six
months?     Ideas don’t necessarily get better with
age and, as short-term investors argue, a long-term
position can become synonymous with
complacency.

Directors should be aware that certain types of
funds are labelled “short term” as a negative blanket
moniker, yet their investment track record shows
they have a long-term commitment and alignment
with the boards they invest in.

Philosophically, activists will question the cogency
of any argument differentiating investors based on
arbitrary long and short-term time horizons.    They
point to the argument made by Robert Anderson IV,
of Pepperdine University School of Law, that
questions the intuitive connection between a short
investment horizon and short governance horizon,
arguing the notion of two differing markets based
on two different time horizons is a fallacy.

Long vs. Short-Term
Shareholders
There has been an increase in the amount of
attention paid to the apparently divergent interests
of long-term and short-term shareholders and the
consequences for boards who choose to service
the interests of one over the other.

Decisions to pursue initiatives like share buybacks
or increase dividends (both to the disproportionate
benefit of the short-term holder) come at the
expense of investments in research, innovation,
infrastructure and human resources (and to the
detriment of the long-term holder).

With pressure mounting from both sides, directors
are often left wondering which owners do they and
should they serve first?

The Long View

The point of view of long-term investors was best
expressed this year in a letter from Larry Fink,
Chairman and Chief Executive Officer of
BlackRock, sent to corporate leaders warning about
the proliferation of shareholder activists, short-
termism and cautioning that he and other long-
term investors will not hesitate to take a more
active stance when it comes to governance, if that
is what is required to ensure the interests of long-
term investors are front and centre.

Specifically, Fink indicated “corporate leaders’ duty
of care and loyalty is not to every investor or trader
who owns their companies’ shares at any moment
in time, but to the company and its long-
term  owners. Successfully fulfilling that duty
requires that corporate leaders engage with a
company’s long-term providers of capital; that they
resist the pressure of short-term shareholders to
extract value from the  company if it would
compromise value creation for long-term owners;
and, most importantly, that they clearly  and
effectively articulate their strategy for sustainable
long-term growth.”

Based on our confidential interactions on behalf of
our clients with institutional investors and our
understanding of their internal voting policies and
governance guidelines, we think this accurately
reflects their concerns.

2

  Anderson IV., R. The
Long and Short of
Corporate Governance,
April 20, 2015
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The reason for this is often due to the traditional
design of incentive plans for directors; the limited
amount of time most directors currently allocate to
board work that is not sufficient to thoroughly
consider long-term strategy; increased demands of
ensuring immediate compliance with regulatory
changes; and a historical lack of firsthand exposure
to shareholders and an understanding of their
investment philosophies.

Going forward, we expect more institutional
investors will be clearer in communicating their
investment beliefs, long-term benchmarks they
deem important, and long-term risk tolerance.   In
fact, six of Canada’s top pension plans  have made
their views explicit in comments on the draft OECD
Principles of Long-Term Investment Financing by
Institutional Investors. They will want to know
directors will have the right information and risk
analysis needed to challenge a proposed strategy
and are spending the time and effort needed to
assess the strategy.

Too often we see the long-term strategy discussion
treated as another annual obligatory to-do item for
directors that often gets bumped off the agenda for
something more pressing.   To effectively resist the
pull of short-termism, boards need to have strong
leadership, culture, and the plan and guts to say no
when required.   We go so far as to suggest that
boards should consider establishing a separate risk
committee whose mandate is to look ahead.

That is not to say that the short term doesn’t matter.
It does and should be understood and evaluated
within the context of longer term goals, which is a
different way of thinking than just asking if a
company hit its quarterly forecast.
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Anderson contends that if there was a difference
between the long and short-term value of a stock,
arbitrage would quickly eliminate it.  For example, if
R&D investments increase value for long-term
investors only then such investments should
depress the alleged short-term value of the stock,
creating an arbitrage opportunity with long-term
investors buying the stock.       This immediate
buying would in turn raise the day to day price of
the stock, demonstrating that a stock’s price
reflects on its demand side all of the different
reasons there are to value a stock, irrespective of
time horizon.

Alternatively, if market participants pushed
management to create a temporary bump in short-
term stock price, market participants would then
have incentive to dump the stock causing a
correction in the long-term value.     This again
means that any difference between the long and
short-term price of a stock is not sustainable, if it
were even to exist at all.

Materially, activists will point to a handful of
studies and reports that show companies that did
have an activist interaction show an appreciation in
value that remained over the long term and how
some short-term perspectives, such as a manager’s
desire to signal to the market they are aligned with
the latest prevailing idea, can actually lead to over-
investment in long-term projects.

But perhaps most bluntly, activists will charge that
the discussion about long term vs. short term is yet
another corporate tactic designed to foster
entrenchment by increasing the status of those
investors who have most demonstrated they are
willing to tolerate underperformance.

What Should Directors Expect?

You might be surprised to learn that in our
experience a lot of the pressure to focus on the
short term often comes from the board itself, a
viewpoint backed up by McKinsey and CPPIB in a
recent survey of 1000 corporate leaders.3

  Barton, D., Wiseman,
M., “Focusing Capital on
the Long Term”, Harvard
Business Review,
January-February 2014

  Canada Pension Plan
Investment Board,
Ontario Teachers’
Pension Plan Board,
Ontario Municipal
Employees’ Retirement
System, Caisse de
dépôt et placement du
Québec, British
Columbia Investment
Management
Corporation, and Alberta
Investment Management
Corporation

4

3

4

WITH PRESSURE FROM BOTH LONG AND SHORT-TERM SHAREHOLDERS, DIRECTORS WONDER

WHICH OWNERS DO THEY AND SHOULD THEY SERVE FIRST?



This proxy season was the first to include the
“comply or explain” rule as it pertains to board
diversity—meaning Ontario based companies had
to either comply with new diversity rules by having
a formal written policy for female representation on
their board and in executive ranks or explain their
reasons for not having a formal diversity policy.

Between 2014 and 2015, representation of women
on boards on the S&P/TSX60 Index went from 20.8
percent to 22.56 percent.   Not a particularly
inspiring difference that is even more disappointing
when you consider all companies had to do to
‘comply’ was include some ‘puffery’ explanations in
their management information circular about what
they were doing to increase the presence of
women.

Rarely were these explanations backed up with a
commitment to action with only 17 TSX60 listed
companies having stated targets and timelines to
increase diversity.  (The fact most of these met their
stated targets might suggest they weren’t
ambitious enough.)

In our mind the debate on this topic is long over
and any hesitation by a company to implement
these reforms is sending a bad signal to their
stakeholders, their employees, and their
communities.

Diversity is viewed as a metric for companies who
are paying attention.     If investors see the new
policy doesn’t mean much to you or it appears you
aren’t doing anything about it, it raises the
question “what else don’t you care about?”

The research regarding the value diversity brings to
a board is endless and continues to support the
theory that diversity leads to better performance.
Doesn’t every company want to perform better?

We, and interested shareholders we talk to, are
losing sympathy for the arguments that diversity
policies would reduce the quality of boards and
that there aren’t enough experienced women—
particularly in the extractive resource space.

While we do agree that the problems in that sector
start much earlier, as more women need to be
encouraged to enter the field in the first place and
promoted to the C-suite in order to increase the
pool of eligible candidates, companies need to
think outside the box.     Not everyone needs
relevant industry experience to be on a board—
round it out.
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One female director we work with recently shared
her experience on the board of a company
responsible for a mine in northern Quebec where it
was difficult to find and retain employees. She
suggested hiring local single mothers as truck
drivers and eventually training them to move up into
higher positions. This fresh perspective helped
grow the business with employees who were loyal
to the area and the company.

Shareholders Are Key to Closing the
Gender Gap

Since the debate on board diversity began, we have
not supported increased regulation and quotas as a
solution, believing the empirical evidence making
this a good idea was so clear. This is a beneficial
decision companies should make for their own
advantage, not another rule they begrudgingly
comply with.

That said, given the uninspiring progress over the
last year, quotas may be a necessary evil in order
get the improvement required—at least to expedite
the mission and close the gap.

Shareholders, particularly institutional holders
could, and we expect will, take a firmer stance,
including withholding votes from nominating
committee members if a board lacks diversity.

While the benchmark guidelines from both ISS and
Glass Lewis do not currently carry recommendation
driven policies on women on boards, a special set
of guidelines by ISS known as the Social Advisory
Services guidelines will recommend that
shareholders withhold votes from nominating
committee members if the board lacks diversity
(including but not limited to gender diversity).
Certain shareholders, namely socially responsible
investment driven funds, will also consider diversity
in their voting decisions.

As a leader in the shareholders services space that
advocates for diversity in the governance matters
we are involved in, we’ve been listening to rhetoric
about the value of women in leadership roles since
our firm was founded but have seen marginal
progress. Too many companies are waiting to see
how their peers respond and not assuming the
leadership role their shareholders expect.    It’s time
to get on with it or be held accountable by
shareholders.

Women on Boards

5 6
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  “2014 Catalyst
Census: Women Board
Directors”, Catalyst,
January 13, 2015

  Kingsdale’s Internal
Database, July 2015



2015 saw oil prices take a major hit prompting
expectations of increased M&A activity but deals
have been scarce. The transaction value in
Canada’s energy sector totalled $5 billion through
the first five months of the year, compared to $20
billion in 2014.

On one side, companies wait anxiously for a surge
in commodity prices to raise the value of their
assets. On the other side, strategic buyers are
hesitant, waiting to see prices stabilize before
making a bid in anticipation of further price erosion
in the short term.

While a number of factors contributed to the steep
decline in oil prices, consensus is growing rock
bottom prices may be the new normal – for now.

Heavily indebted companies are struggling to
survive, the majority of which still have good
assets, which will eventually lead to an increase in
M&A as they are scooped up by strategic buyers
with strong balance sheets.

A recent example was Crescent Point Energy
Corp's acquisition of its smaller competitor Legacy
Oil + Gas Inc., marking one of the first major
acquisitions in the Canadian oil patch since the
collapse of oil prices.

M&A in the Oil Patch
Legacy admitted that its valuation had come under
pressure with the drop in oil prices and its financial
leverage began to erode, putting additional
pressure on its share price.

Valuation will continue to be a problem for
companies amid concerns that weak demand and
rising global inventory levels will keep oil prices low
longer than expected.

Although debt-heavy companies may be compelled
to sell, some shareholders prefer to wait out the
storm, as was the case for Pacific Rubiales Energy
Corp. earlier this year. Alfa SAB and Harbour
Energy Ltd. scrapped a takeover bid after a group
of activist shareholders fought against the offer
arguing it was too low.

While signalling that heavy premiums may be a
thing of the past, the lesson here for other
companies considering a deal is to take a look at
the shareholder base in advance of a bid and
assess how eager they and the company are for a
sale.     In this case, Pacific Rubiales had the cash
needed to continue to function viably while Legacy
Oil + Gas was in a tougher bind.
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The overall integrity of the proxy voting system in
Canada has been the subject of much
consternation for a number of years, with most of
the criticism focusing on a lack of transparency and
systems that potentially allow votes to be double
counted. It is possible for companies to end up
with more votes than they have outstanding
shares, however this problem has been masked and
offset by a lack of voting by retail shareholders.

Perhaps what is most surprising, likely because
they aren’t fully aware this is the case, is that
shareholders have not been more outraged that
their votes may or may not be counted, on a basis
that is hidden from them. Think what the reaction
would be if votes were treated like this in a political
election, let alone when billions of dollars are on
the line in a transaction or proxy fight.

Given the broad range of interconnected parties
and approaches from transfer agents, CDS,
intermediaries, and Broadridge, it is easy to see
how votes can fall through the cracks: Meeting
tabulators can miss or have incorrect vote
entitlement information; intermediaries may not
have updated Official Vote Entitlement; different
methods are used to reconcile proxy votes from
intermediaries; and no formal channels of
communication between meeting tabulators and
intermediaries about how votes have been treated
and if they have been accepted, rejected, or pro-
rated.

To sort this all out, the Canadian Securities
Administrators (CSA) has launched an initiative to
establish meeting vote reconciliation protocols in
time for the 2016 proxy season.      The goal is to
improve communication and standardize the
operational processes used in meeting vote
reconciliation, in order to ensure issuers and
investors have confidence in the accuracy and
reliability of the proxy voting infrastructure.

A Tune Up For Proxy
Voting Infrastructure

In January, the CSA released a progress report that
identified five improvements that should be made
based on their review of six uncontested
shareholder meetings:

For the 2016 proxy season, the CSA is directing
entities involved in vote reconciliation to develop
industry protocols to address the five required
improvements. The CSA will oversee the
development of these protocols and may consider
mandating aspects of them or regulating entities in
the proxy voting infrastructure as necessary.

What We Believe is Needed

Given our unique expertise in curing and fixing a
lot of the issues identified, Kingsdale has been
asked to participate in the CSA’s Protocol Working
Group that will develop the new protocols for the
system. We empathize with the concerns of issuers
and shareholders on this issue and look forward to
representing their views.

While it is unlikely that the proxy voting system will
become less complex, as each of the players
involved fulfill a unique role in the broader network,
we believe the system can be made more accurate,
transparent, and function coherently.

Modernizing how meeting tabulators receive
information about who is entitled to vote;

Ensuring that the information meeting
tabulators receive is accurate and complete;

Enabling each intermediary who submits proxy
votes on behalf of clients to find out how many
shares a meeting tabulator has determined that
the intermediary is entitled to vote (its Official
Vote Entitlement);

Increasing consistency in how meeting
tabulators reconcile proxy votes submitted by
intermediaries to Official Vote Entitlements; and

Establishing communication between meeting
tabulators and intermediaries about whether
proxy votes are accepted, rejected or pro-rated.
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What This Means for Bidders

As alluded to, the proposed rules will create
additional challenges for hostile bidders: The
significant extension of the bid period may
discourage hostile bidders because it will be far
more costly, risky, and difficult to keep the bid in
play for such a long period of time. Not only will
the campaign itself be more expensive, but there is
a higher risk of an interloper coming into the
picture. This may result in fewer hostile
acquisitions in Canada with acquirers attempting
to reach a friendly deal.

What This Means for Issuers

Although the proposed amendments to Canada’s
takeover bid rules aim to balance the rights of
boards and bidders, there is no question that they
tip the balance in favour of the target board. While
target boards have not been given the power to
‘just say no’, the proposed rules will allow more
time to find alternatives and to communicate with
shareholders, possibly leading to more competing
bids.

As it stands now, bidders almost always challenge
shareholder rights plans.   We expect this extension
would drastically reduce the number of poison pills
used by target companies, resulting in far fewer
challenges for the securities commissions to deal
with.  In fact, depending on the circumstances of a
company, this proposal may make it unnecessary
to adopt a rights plan at all as the proposal
effectively legislates the key features we typically
see in plans at Canadian companies.

We may see a company or two try to employ a
poison pill to defend against a hostile bid after the
120-day mark, which would be a very aggressive
tactic.     An interesting situation would arise if a
target board had shareholders overwhelmingly
ratify a pill shortly before the 120 days was over in
an attempt to buy more time in addition to the 120
days period.

Given the precedent set in the case of HudBay
Minerals Inc. vs. Augusta Resources Corp. that saw
the British Colombia Securities Commission permit
the shareholder rights plan that Augusta had
adopted—and then re-ratified—after Hudbay’s bid
was announced and commenced, how would
regulators react to a majority of shareholders of an
issuer who want additional protection beyond the
legislated 120 day limit?

The new takeover rules proposed by the CSA at the
end of March will have a significant impact on the
way Canadian companies and investors approach
and respond to takeover bids, significantly tipping
the balance in favour of the target board.

The rules aim to provide a consistent approach
when it comes to how takeover bids are treated
across the country as commissions in different
provinces have ruled differently on when and how
poison pills, which are invariably adopted by the
target board in such situations, can be cease
traded.

The three major proposed changes include
extending the bid period from 35 days to 120 days,
establishing a 50 percent minimum tender
requirement, and implementing a ten day bid
extension requirement.

By extending the bid period to 120 days, target
boards are given more time to respond to hostile
bids. Certain issuers had  argued that the old rules,
allowing for just 35 days, didn’t give them enough
time to source a superior offer and allow a “white
knight” to emerge. This proposed rule gives boards
more time to look for alternative bids.

The new rules also propose that takeover bids will
only proceed if more than 50 percent of shares are
tendered, excluding shares held by the bidder.
Currently, there is no minimum take up requirement
for the bid to succeed. This rule aims to ensure the
collective majority of shareholders support the
takeover and not to allow the bidder to accumulate
a larger position to increase its leverage over the
target by taking up less than 50 percent.

Lastly, the rules propose that the bid period must
be extended for ten days after the minimum tender
condition is achieved. As it stands now, bidders do
not have to extend their bids at all after they have
taken up shares, making them somewhat coercive
for non-tendering shareholders.

The ten day extension coupled with the 50 percent
minimum tender condition facilitates coordination,
ensures the majority of minority shareholders
support the bid, and reduces pressure to tender out
of fear.

The Impact of New
M&A Rules



We would also note the certainty of the extended
period of time increases the extent of arbitrage
funds’ involvement due to perceived opportunity
for competitive bids. In turn, this increases the
difficulty for both sides to reach shareholders as
the result of the increased turnover.

The Next Generation of Pills

While the new takeover rules will enshrine in law
the more traditional elements of shareholder rights
plans, we may see some innovation, though
creativity will be required to get the necessary
support.

For example, this year there was lots of talk about a
“voting pill” that modifies traditional pills by
expanding the definition of beneficial ownership.
By including shares that are not owned but can be
directed to vote by a shareholder, the new “voting
pill” would be triggered when a group of
shareholders  (amounting to a typical threshold of
20 percent issued and outstanding shares)  intend
to vote together, making it a potent antidote to
“wolf pack” attacks or investors who seek to gain
control of a company without paying a premium.

While such modified pills are present in other
jurisdictions, we are not bullish on their success
here for two reasons:  First, it is unlikely regulators
will uphold the “voting pill”.   Courts and regulators
have consistently erred on the side of enabling
shareholder choice.   Pills are a way for boards to
buy time, not stop shareholder action completely.

Second, as the “voting pill” will expand the
definition of beneficial ownership beyond
"ownership by law or in equity"—which is the long-
held doctrine underlying ISS' view of shareholder
rights plans in Canada and has shaped the current
status—we do not expect ISS will support this
innovation.

ISS has been against any reference in its definition
to voting agreement or dispositive power as the
purpose of a shareholder rights plan is to be
applicable to control transactions through the
purchase of voting shares. The "voting pill"  will
hinder shareholders' ability to wage a proxy
contest, which is fundamentally unacceptable from
ISS' perspective.
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Throughout the last several proxy seasons,
Kingsdale’s Governance Advisory and Proxy
Analytics team has reviewed countless
management information circulars and, within
them, the Compensation Discussion & Analysis
sections describing various approaches to
executive compensation. Based on our experience
with issuers and shareholders alike, we have begun
to see new emerging best practices being put in
place and shareholders have begun to seek these
higher standards for all companies within their
portfolio.

Here are some of the practices boards should
consider in advance of the 2016 proxy season:

Next Steps in
Compensation Program
Design

Circuit Breakers or Governors on Long-term
Incentive Awards: Shareholders have also
begun to take a look at certain circuit breakers
for performance-based (vesting) long-term
incentive awards whereby payout is capped or
reduced if a particular metric, for example, total
shareholder return, is negative or has
underperformed against peers.

This ‘governor’ overrides all other metrics—
even if payout is supposed to be at 200
percent of the target, the pay ‘governor’ could
cap the payout to target levels. This type of
design takes discretion out of the board’s
hands and builds negative adjustment of pay
into the pay design.

Selection of Performance Metrics in
Performance Scorecards: Shareholders are
beginning to take a closer look at the actual
metrics selected in performance scorecards (for
both short and long-term incentive awards).

Whereas previously shareholders and proxy
advisory firms questioned the degree of
“stretch” and the level of difficulty of targets
set by companies, now, the focus has shifted
to the actual metric selection process itself.

With ISS’ acquisition of compensation data
provider Incentive Labs (thereby forming ISS
Incentive Labs), we can see that proxy advisory
firms are expanding their capability to examine
performance metric selection in compensation
design and are taking a closer look at
performance metrics selected by issuers.

Shareholders and proxy advisory firms have long
been the carriers of the torch regarding
compensation best practices and we expect they
will once again seek to raise the bar this proxy
season. Issuers should be under no illusion that
good enough this year will get them by next year.

SHAREHOLDERS
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SEEK  HIGHER

STANDARDS FOR
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PORTFOLIOS.

Post-employment/Additional Holding Period
for Long-term Incentive Awards: Shareholders
are beginning to look beyond the traditional
vesting period requirements for long-term
incentive awards. One development we have
seen is the implementation of post-employment
holding periods—meaning executive officers
would have to hold onto equity awards even after
they have left the company.

This mechanism has been used in conjunction
with what are known as “career shares”, where
rather than vesting over a pre-determined period
of time, equity awards will vest but must be held
by the executive officer until he/she leaves the
company.

The additional holding period would further
require the executive to hold the equity awards
that have converted to common shares, even
after he/she has left the company, usually for one
or two years.

Some argue that this type of set-up for equity
awards truly make executive officers “owners” of
the company, thereby bolstering alignment of
interests between shareholders and executive
officers.
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Notably, the CCGG does not recommend a
minimum holding period for shareholders.  This is
different than what we have seen in the by-laws
adopted by U.S. companies requiring 3 percent
ownership for three years to ensure activists are
not easily able to manipulate board composition.
Instead, the CCGG suggests that any shareholder
should be allowed to make nominations so long as
they are not seeking control of the company.

In the face of such proposals, others, such as the
Institute of Corporate Directors, have taken an
opposing view calling proxy access a “fad”
imported from south of the border and arguing “the
proposal does not enhance proxy access in any
meaningful or necessary way”.

They point out that since Canada already has
mechanisms to replace entire boards, proxy access
could lead to a more combative environment
between shareholders and issuers and that
directors selected by shareholders will have a
narrow agenda.

What Canadian Companies Should
Expect

Implementation of proxy access in Canada may
require some changes to the current proxy voting
infrastructure or within legal requirements in order
for it to be functional. However, to give some
indication of the scope of its impact, just within the
S&P/TSX60 Index alone, 51 companies currently
have shareholders who hold more than 3 percent,
excluding the seven companies that are controlled.
Only one company currently does not have a single
3 percent shareholder but when we consider the
fact that multiple shareholders can act together,
this likely doesn’t matter.

To give you an idea of the level of appeal proxy
access has to shareholders, over 90 proposals for
proxy access were submitted in 2015 in the U.S.
(compared to 20 in 2014), 60 percent of which (57
proposals) received majority support.

While we have been keeping an eye on its
development in the U.S., this year the Canadian
Coalition for Good Governance (CCGG) has
spearheaded an initiative to put proxy access –the
ability of shareholders to nominate their own
directors and have information about them
included in a company’s proxy materials– on the
radar for regulators and issuers.

While there is not presently an SEC mandated
requirement in the U.S., large institutional investors
have band together to pressure large companies
that have a history of practices concerning to
shareholders to voluntarily implement proxy
access, resulting in new by-laws at companies like
General Electric, Citigroup and Staples.

Currently in Canada, proxy access is very limited
from a procedural perspective and even more so
from a practical one. Short of a proxy battle or the
technical ability of a shareholder to nominate from
the floor of an annual meeting (in the absence of an
advanced notice provision), the only form of proxy
access offered is to shareholders who represent
more than 5 percent who requisition a special
meeting to replace a director or make a shareholder
proposal to nominate a director (depending on the
governing jurisdiction).

While the former requires a significant undertaking
on behalf of a shareholder, the latter is rarely used
and only results in the company attaching an
appendix to its proxy circular, not giving full and
equal coverage to shareholder nominees.

CCGG has recommended shareholders who hold
an aggregate of 5 percent of outstanding shares in
companies with market caps of less than $1 billion
and 3 percent in companies with market caps
greater than $1 billion,   be able to nominate the
lesser of three directors and 20 percent of the total
number of directors.

In conjunction, information about those
shareholder nominees would be included in the
management information circular in a manner
consistent with how a company presents its own
nominees.

The Emergence of
Proxy Access

COMPANIES WHO

ARE SLOW TO MOVE

ON ISSUES LIKE

DIVERSITY OR SAY-

ON-PAY WILL

BECOME EARLY

TARGETS FOR

PROXY ACCESS.



We expect that companies in Canada who are slow
to move on issues like diversity, do not respond
appropriately to withhold votes, or see a lack of
support on say-on-pay votes will become likely
early targets for shareholder led initiatives to
institute proxy access. In such an event, we expect
ISS and Glass Lewis will be supportive as they
have been in the U.S.

While the Canadian system allows for shareholders
totalling 5 percent to put forward a proposal, as we
have noted, doing so requires them to pay
significant costs. Acknowledging that activists
often seek to recoup costs after the fact, proxy
access shifts the cost burden to the issuer from the
outset. We expect this would be especially helpful
to smaller, wannabe activists looking to make a
name for themselves.

Boards should monitor their largest shareholders’
sentiment on this issue and consider whether it
would be best to proactively design a proxy access
by-law that suits the company before they have
one forced on them.

Boards should also be aware of the potentially
disruptive impact a pipeline of ‘un-vetted’
nominees could have on companies actively
managing a skills and attributes matrix for their
directors.
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“WE ARE RAPIDLY APPROACHING
A TIPPING POINT WHERE

SHAREHOLDERS WHO ARE
NOT GETTING THE ACCESS
AND INFORMATION THEY

EXPECT WILL SOON HOLD
BOARDS ACCOUNTABLE.”



Their frustration stems from the fact that too often
corporate communications becomes a routine
exercise of checking regulatory boxes and issuing
obligatory press releases, leaving companies with
the mistaken impression they have
‘communicated’. There is a big difference between
disclosure and engagement.

Activist investors have also become increasingly
vocal, criticizing many companies and working
groups on the subject for overthinking something
as straightforward as communications between a
company and its owners. Presumably directors, by
virtue of the position they occupy, have the ability
and skill set necessary to decide who to
communicate with.

Activists have hypothesized the effort to put
together elaborate communications protocols are
simply an attempt to insulate directors and
companies from inquisitive shareholders.   They
warn that approaches that are primarily designed to
help a company spread its message and are absent
of meaningful attempts to gather input will fall
short. They want an understanding of how their
input, as owners, will influence corporate strategy
and decisions, and if it does not, transparency as to
why.

What Boards Should Do

This growing shareholder sentiment reflects the
practices we have been advocating for our clients
since our inception.   In fact, many of the
approaches we have pioneered have now become
mainstream such as governance roadshows.
Unfortunately, too many directors still nod their
heads and say ‘good idea’ when it comes to
shareholder engagement without actually putting
time in to making it happen.

Gone are the days when a board could expect to fly
below the radar and leave shareholder relations to
management alone. If boards are to oversee
management and ultimately be accountable to
shareholders, they need a firsthand dose of reality
and be seen as actively engaged.

Year in and year out in our proxy season
review we have repeatedly made the point
directors need to engage their shareholders
by improving communications and dialogue
with them.

This year we are again emphasizing this mantra and
warning that we are rapidly approaching a tipping
point where shareholders who are not getting the
access and information they expect will soon hold
boards accountable.

At worst, they will seek to replace directors who
they deem responsible for the gap in
communication.    At best, they will not give them
the benefit of the doubt when a period of adversity,
like an activist, confronts the company. More and
more we are seeing large institutional shareholders
interacting with each other on issues like say-on-
pay to ensure directors receive their message.

Improved communication is a cross-cutting theme
that, if acted on, will make a lot of the other
problems we have identified in this report
disappear.

In fact, the vast majority of issues we have
diagnosed—lack of support for say-on-pay and
preference for short-term fixes at the expense of
the long-term strategy for example—are symptoms
of the underlying illness of an inability or
unwillingness to communicate.

What Shareholders Want

Institutional investors have become increasingly
clear in public comments and directly to issuers
that they expect access to independent directors
and a clear process for regular interaction.

Directors Must Engage
Shareholders. Now.

1
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Talk ‘With’ Not ‘At’ Shareholders

Any shareholder communications program that
simply absorbs shareholder views but does not
reflect them and the action taken on them back to
shareholders is destined to fail.

It is no mistake that the issuers who have been
awarded best governances practices have an active
outreach strategy year round and describe it fully in
their circular.  Specifically, they articulate what they
heard and what they did about it.   But the circular
should be the end, not the start of the feedback
cycle. Communications to shareholders should not
just be another box checked as part of the
management information circular at proxy time, but
something conducted regularly and well in advance
of proxy season.

Examples we have seen work well include direct
feedback from directors to the shareholders they
engaged or initiatives like a letter from the lead
director to all shareholders outlining what has been
heard and the response actions taken.

We’re big on the point about ongoing
communications because we have had too many
companies come to us that have waited until proxy
season or a transaction to share their strategy with
shareholders.   The problem is by then it’s been too
late.    You don’t want to have started counting the
ballots only to realize you have a problem –
especially if it is something you have addressed
that your shareholders just don’t know about.

On the positive side, we have observed that a
dialogue between directors and shareholders can
help empower and embolden boards to make tough
decisions, especially in cases where an activist has
emerged or there is a tension between the interests
of long and short-term shareholders.

Undoubtedly, shareholders who understand your
strategy and see their input manifested in it will
support it.

When only a CEO and investor relations
professionals are responsible for communicating, a
schism can develop with serious consequences.
While returns and profitability metrics tell part of
the story, it is often not the full picture.
Shareholders are increasingly interested in issues
management can’t speak to – including the need to
change management.

Reticence to engage on the part of directors is
often caused by a lack of clarity about how to do it
without tripping regulatory boundaries and
disclosure alarms or confusing the roles of
directors and managers.

Here are some approaches to consider and we will
start by ruling out the en vogue suggestion in the
industry right now: Striking a Shareholder
Relations Committee that would be responsible for
conducting a program to meet with investors and
gather their input.

The problem with this innocent enough sounding
suggestion is that the shareholders who are
demanding access will see this as nothing more
than an added level of bureaucracy and insulation.
Shareholders we talk to don’t see engaging them
as a ‘special project’ to be taken on or an issue to
be managed, but a duty of all directors that needs
to be ingrained in the culture of the organization.

In our view, this is a responsibility the lead director
should own in order to signal priority, engaging
other directors as needed. Something as simple as
providing the contact information of the lead
director to key shareholders can send a powerful
signal that there is a philosophical shift occurring
where investor voices matter.

What we do suggest, especially for companies who
have some inertia in this area, is to make it easy by
piggybacking on existing initiatives and include
shareholder outreach as part of the annual
planning process. Noting we think it is important
shareholders have the opportunity to meet
directors separate from management, a good start
would be to have directors attend an investor day
to meet with shareholders or, as part of the annual
outreach a CEO does with the IR team, have a
handful of independent directors join them.
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Much of the credit for this budding relationship
goes to the activists who have spent a lot of time
building their credibility, thoughtfully planning
their approaches, creating a compelling story about
how to create value that wedges shareholders
against incumbent boards, incorporating a
tremendous amount of factual analysis to validate
these views, dedicating more time to the boards
they are on and distancing themselves from ‘short-
term’ hedge funds.

What Issuers Should Do

It’s no secret that issuers are more open than ever
to negotiations and settlement in order to avoid a
full scale proxy fight but we are seeing activists
now more flexible and open to negotiations than
ever before.

The standard advice of making sure you have your
team of advisors in place still holds but companies
need to move to a constant state of readiness and
begin thinking more holistically in terms of areas of
not just vulnerability, but areas where improvement
might be warranted vis-a-vis best practices or what
the competition is doing.  How does your growth
rate compare?   Is your risk profile appropriate? Are
there operational innovations that should be
considered? How would your strategy need to
change in an X percent percent downturn? Is your
balance sheet structured in the optimal way? Once
those areas have been identified, having a clear
story and rationale about what action will or will
not be taken to take to shareholders is important.
Ensure the theories are stress tested by outside
advisors to avoid ‘groupthink’ and provide
additional defence.

Directors are cautioned to reject the ‘not invented
here’ syndrome.   Ask yourself what aspects of the
proposal make sense objectively or could be
adapted to create value.     Don’t be afraid to
attribute credit by indicating you are interested in
something brought forward by a shareholder and
vetted by the company.

The face of activism in changing. The
landscape, the players and their techniques
continue to evolve and expand as new
upstarts enter and more money flows into
the activist space.

Activism is now a year round threat, not just one to
be watched at proxy season.  In 2014, we saw 28
activist funds launched globally—more than
double the year before—and we have seen the
emergence of Canadian-born event driven funds
whose focus is solely on Canadian companies.

In the face of this advancement, our guidance to
issuers is based on the reality not all activists are
alike. More nuance in terms of strategy and more
sophistication in interaction is required, especially
as we are seeing more activists willing to hold their
positions for longer periods of time.  This means
they are no longer a time bound crisis directors
need to manage, but shareholders to be engaged.

Activists are getting smarter as the success of the
asset class is attracting superior talent. They’ve
grown more sophisticated in their approaches, with
calls for change no longer simply limited to the
balance sheet or the board.

We have seen an increase in the number of
suggestions and sophisticated analysis related to
changes in business strategies and M&A driven
activism. Rather than just criticizing, some activists
who like to consider themselves ‘constructivists’
are coming forward with investment ideas that
demonstrate a level of sophisticated analysis
companies are unable to do.

A growing number of their fellow shareholders are
coming to see activists as “free investment
bankers” doing work the company can’t do and
gathering insights they can’t, having conversations
with competitors, alumni, customers, etc.

Issuers need to be aware that activists are no
longer alone and it’s no longer a ‘taint’ to work with
them.   Institutional investors have become
increasingly willing to help support activist actions,
with growing formal and informal communication
between them. In fact, some have gone so far as to
allocate capital to activist funds.

Not All Activists Are
Equal

2
A Nuanced Approach is Needed



More and more companies are telling us
they’re frustrated by the growing gap they
have with their largest investors when it
comes to understanding their voting
policies, especially those that are different
or stricter than the proxy advisors.

Shareholder votes are now viewed by investors as
a powerful tool that they are willing to use to
influence companies. Most institutional investors
have developed internal voting policies that reflect
their investment approaches.

While many issuers feel ill-equipped to meet the
expectations of their shareholders because they
don’t know basic facts like how they voted in the
past, even more are at a loss when it comes to
understanding what their internal policies and
procedures are to determine a vote.  Limitations of
the current proxy system can make it very
challenging for issuers to answer simple questions
such as who voted against our say-on-pay
resolution at this year’s AGM or why have our
support levels dropped consecutively over the last
two years?

In order to form the basis of a targeted outreach
program, it is important to understand the policies
and practices of your institutional shareholders.
The accuracy of your information and precision in
outreach can ensure you receive the required
support level at your AGM or represent a key
competitive advantage in a transaction or proxy
fight.

Companies are encouraged to develop detailed
institutional investor profiles that include
procedures, governance knowledge, patterns and
flexibility. This is not only useful in understanding
impacts on shareholder votes but in designing
efficient proxy proposals.

Directors shouldn’t be afraid to challenge “one size
fits all” policies. Explain to your shareholders why
their policy doesn’t apply to you and how you are
dealing with the specific issues their policy was
designed for.

We have seen many clients make their case
successfully and change shareholders’ minds – but
only when they have previously taken the time to
build a relationship.

Know How Your
Largest Shareholders
Think

3
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